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DETAILS OF HEARING AND REPRESENTATION 
 

1. This is a ruling in respect of a referral and condonation application submitted to the 

National Bargaining Council for the Chemical Industry (hereinafter referred to as the 

Council).  The application was decided on papers. 

2. The employee party, Ms Elizabeth Xaba (hereinafter referred to as the Applicant), was 

represented by Mr B Chidi of the SA Chemical Workers Union (SACWU).  The employer 

party, Revlon South Africa (Pty) Ltd(hereinafter referred to as the 1stRespondent), was 

represented by Ms C Gaul of Webber Wentzel Attorneys.  The other two interested 

parties cited in the dispute (hereinafter referred to as the Further Respondents) did not 

make any submissions in the matter. 

3. Evidence considered was in the form of sworn affidavits submittedby the parties. 

 

ISSUE TO BE DECIDED 

 

4. I am required to decide whether the Applicant has shown good cause for the late referral 

of her unfair dismissal dispute and whether to grant or refuse condonation accordingly. 

 

BACKGROUND TO THE ISSUE 

 

5. On 19 September 2012, the Applicant referred an alleged unfair labour practice dispute to 

the Council.  The matter remained unresolved after conciliation on 13 November 2012 

and was set down for arbitration on 27 June 2013.  At the arbitration, the 1stRespondent 

raised a point in limine which resulted in the presiding Commissioner issuing a ruling that 

the date on which the dispute arose was 16 February 2012.  The ruling, which was served 

on the parties on 26 August 2013, further required the Applicant to apply for condonation 

of the late referral of her dispute. 

6. On 9 September 2013, the Applicant re-submitted her referral, together with an 

application for condonation of late referral and a supporting sworn affidavit.  The 

1stRespondent filed its opposing affidavit within the prescribed time limit, as did the 

Applicant its replying affidavit. 
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SURVEY OF EVIDENCE AND ARGUMENT 

 

7. Although I have considered all the submissions presented to me, section 138(7) of the Act 

requires me to provide brief reasons only with my ruling.  I shall thus only refer to the 

submissions and argument that I regard is necessary to support my findings and the 

determination whether to condone the late referral. 

Submissions by the Applicant 

8. The Applicantsubmitted thatshe and her trade union pursued her dispute directly with the 

1stRespondent in an attempt to resolve it amicably.  According to the Applicant, there was 

continued correspondence between the parties regarding the dispute.  During this period, 

the Applicant also requested certain information from the 1stRespondent which was 

denied.  It was for these reasons her referral was late. 

9. The Applicant submitted she had good prospects of succeeding with her dispute as the 

1stRespondent had treated her unfairly in not promoting her to certain positions.  She 

performed well during the interviews and she met all the requirements for the posts.  The 

Applicant claimed the Further Respondents had no qualifications.  She denied that 

previous experience in a supervisory position was one of the criteria for shortlisting. 

10. The Applicant submitted that she would be prejudiced should condonation be refused as it 

would set an incorrect precedent.  She added that her laptop computer had been stolen 

and she had lost most of her information and records of correspondence. 

Submissions by the 1stRespondent 

11. The 1stRespondent submitted that the Applicant was required to submit her referral by no 

later than 16 May 2012.  The referral was thus some five months out of time and this was 

excessive. 

12. According to the 1stRespondent, the Applicant’s delay was unreasonable as she had the 

assistance of a trade union representative who should have been aware of the required 

time periods.  The Applicant could not have been attempting to resolve the dispute 

amicably as the last correspondence between the parties was dated 20 March 2012.  The 

1st Respondent submitted the Applicant had failed to provide a satisfactory or reasonable 

explanation for the delay. 
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13. The 1st Respondent submitted the Applicant had no prospects of success with her main 

dispute as the Further Respondents both had previous supervisory experience, whilst the 

Applicant did not.  Although, during her interview, the Applicant had claimed to have such 

experience with a former employer, when enquiries were made, that employer had denied 

prior dealings with the Applicant. 

14. The 1st Respondent stated it would suffer significant prejudice should condonation be 

granted.  Its managerial prerogative would be severely undermined should the Applicant 

be granted the relief she sought as the Further Respondents were well established in their 

positions and there was no such position available to the Applicant. 

 

ANALYSIS OF EVIDENCE AND ARGUMENT 

 

15. The Labour Relations Act has created time limits in which an Applicant must refer a 

dispute to the Council for conciliation and arbitration.  Section 191(1)(b)(i) requires a 

referral to be made within 90 days of the date of the alleged unfair labour practice. 

16. The Act nevertheless makes provision for late referrals by stating further in subsection 

(2): 

 “If the employee shows good cause at any time, the council or the Commission 

may permit the employee to refer the dispute after the relevant time in subsection 

(1) has expired”. 

17. The Council will not have jurisdiction to deal with the dispute outside the time limit unless 

the Applicant applies for condonation.  In terms of Rule 9(3) of the CCMA Rules (the 

Rules), an application must set out the grounds for seeking condonation and must include 

details of the following: 

(a) the degree of lateness; 

(b) the reasons for the lateness; 

(c) the referring party’s prospects of succeeding with the referral and of obtaining 

the relief sought against the other party; 

(d) any prejudice to the other party; and 

(e) any other relevant factors. 
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18. Case law suggests these factors are interrelated and I will now consider all of them based 

on the submissions of the Applicant. 

 

Degree of lateness 

19. The presiding Commissioner’s ruling determined that the dispute arose on 16 February 

2012.  The Applicant had 90 days in which to refer her dispute and it should, therefore, 

have been lodged on or before 16 May 2012.The first referral was only received by the 

Council on 19 September 2012 and was therefore 126 days outside the prescribed time 

limit.  In my view, the degree of lateness is excessive. 

 

Reason for lateness 

 

20. The Applicant claims her referral was late as she was attempting to resolve her dispute 

amicably with the 1st Respondent.  However, the supporting documents submitted by the 

parties indicate the last correspondence between them was a letter of reply sent by the 

1stRespondent to the Applicant on 20 March 2012.  The 1st Respondent has denied the 

Applicant made any further attempts to resolve the dispute and its assertion is confirmed 

in that I have no evidence before me to support the Applicant’s contention.  In other 

words, a period of some six months lapsed after the last correspondence before the 

Applicant referred her dispute to the Council. 

21. In order for the Applicant’s explanation to be considered reasonable, she also needs to 

show that she actively followed her case.  The Applicant had the assistance of a trade 

union representative who ought to have been aware of the time limits in which to refer a 

dispute.  Despite this, there is no evidence before me to show the Applicant actively 

pursued her dispute during this time and I am not persuaded she has provided an 

acceptable reason for the delay. 

 

Prospects of success on the merits of the case 

 

22. One of the key factors in the Applicant’s dispute is her claim that the other Respondents 

were not qualified for their appointments.  She also denied that prior supervisory 

experience was a requirement for appointment to the positions.  However, a copy of the 

advert for the position clearly specifies one of the criteria as being a minimum of three 
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years’ supervisory experience.  The 1st Respondent provided extensive detail of the 

Further Respondents’ supervisory experience which contradicts the Applicant’s claim that 

they were not qualified for the positions. 

23. Furthermore, I am inclined to accept the 1st Respondent’s submission that it was unable 

to confirm the Applicant’s previous supervisory experience.  In the light of these factors, 

the Applicant does not appear to have prospects of succeeding with her dispute should I 

grant condonation. 

 

Any prejudice to the other party 

 

24. Whilst the 1st Respondent claimed prejudice, it based its claim on the relief sought by the 

Applicant should she succeed with her main dispute.  Prejudice, as a factor in a 

condonation application, relates to that prejudice a party may suffer should condonation 

be granted and not the potential prejudice regarding a finding in the main dispute.  

However, considering my findings with regards to the other factors above, it is my view 

that prejudice is, in any event, irrelevant. 

25. I have found that the Applicant’s referral is excessively late.  I have also found that she 

has not been able to provide a reasonable explanation for the delay and it appears she 

did not actively pursue her dispute with the 1stRespondent.  Furthermore, the Applicant 

does not appear to have prospects of succeeding with her main dispute.  Lastly, 

considering that the relevant factors are all interrelated, I find that the Applicant has not 

shown good cause for her late referral.  Condonation is therefore denied. 

 

RULING 

 

26. In the dispute between SACWU obo Xaba,Elizabeth and Revlon South Africa (Pty) 

Ltd& 2 Others, the application for condonation of late referral is denied. 

27. The matter is dismissed. 

 

 

 

GRAHAME PROCTER: Panelist 


